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RURAL ECONOMY AND CONNECTIVITY COMMITTEE 

AGENDA 

21st Meeting, 2019 (Session 5) 

Wednesday 19 June 2019 

The Committee will meet at 8.00 am in the Mary Fairfax Somerville Room (CR2). 

1. European Union (Withdrawal) Act 2018: The Committee will consider 
whether the following instruments have been laid under the appropriate procedure—

The Marketing of Horticultural Produce and Bananas (EU Exit) (Scotland) 
(Amendment) Regulations 2019 

Seed and Propagating Material (EU Exit) (Scotland) (Amendment) (No. 2) 
Regulations 2019.  

2. Subordinate legislation: The Committee will consider the following negative
instruments—

The Marketing of Horticultural Produce and Bananas (EU Exit) (Scotland) 
(Amendment) Regulations 2019 (SSI 2019/169)  

Seed and Propagating Material (EU Exit) (Scotland) (Amendment) (No. 2) 
Regulations 2019 (SSI 2019/190). 

3. European Union (Withdrawal) Act 2018: The Committee will consider a
proposal by the Scottish Government to consent to the UK Government 
legislating using the powers under the Act in relation to the following UK 
statutory instrument proposal-

Pesticides (Amendment) (EU Exit) Regulations 2019. 

4. Transport (Scotland) Bill: The Committee will consider the Bill at Stage 2 (Day
3).
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Rural Economy and Connectivity Committee 

21st Meeting, 2019 (Session 5), Wednesday 19 June 2019 

Subordinate legislation - EU exit 

Introduction 

1. This paper provides background information on the following EU exit
Scottish statutory instruments:

• The Marketing of Horticultural Produce and Bananas (EU Exit)
(Scotland) (Amendment) Regulations 2019

• Seed and Propagating Material (EU Exit) (Scotland) (Amendment) (No.
2) Regulations 2019.

2. The Committee is invited to consider the subordinate legislation at
agenda item 1 and—

• agree whether it is content that the parliamentary procedure given to the
instruments by the Scottish Government is appropriate; and, if so,

• to consider the instruments in the usual way.

Background 

3. In anticipation of the UK leaving the EU, changes are required to devolved
legislation by way of statutory instruments. Under the European Union
(Withdrawal) Act 2018, and where the Scottish Government considered a UK-
wide approach to the legislative changes would be appropriate, these have
been made by UK statutory instruments (SIs) laid by the UK Government with
Scottish Ministers’ consent.  The Scottish Parliament has considered these
legislative changes – notified to them by the Scottish Government – in advance
of the Scottish Government giving consent.

4. Other legislative changes are being made through Scottish statutory
instruments (SSIs).

5. SSIs related to EU exit will be considered in the same way that ‘domestic’
SSIs are considered except that the lead committee has the opportunity, in
advance of its policy consideration, to recommend to the Scottish Government
that the parliamentary procedure allocated to the instrument should be
changed.  This process is known as the sift.

6. A protocol has been agreed between the Scottish Government and
Scottish Parliament on the process for considering SSIs laid under the 2018
Act.  The protocol sets out further information about the sifting process.

7. This paper supports the Committee’s consideration of the sift.
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8. The protocol also sets out an approach which categorises SSIs – high, 
medium or low – to assist committees’ prioritisation in terms of scrutiny and 
gives the Delegated Powers and Law Reform Committee (DPLRC) a role in 
highlighting to a lead committee those SSIs where it disagrees with the Scottish 
Government about the categorisation.   

Consideration of the parliamentary procedure – the sift 

9. Scottish Ministers have discretion about whether instruments made under 
Schedule 2 of the 2018 Act should be subject to the affirmative or negative 
procedure, unless the instrument makes provision falling within one of the 
categories which requires the mandatory affirmative procedure to be used. 

10. As set out above, the lead committee has the opportunity, in advance of 
its consideration, to recommend to the Scottish Government that the 
parliamentary procedure allocated to the instrument should be changed.  Thus, 
the lead committee can recommend that an instrument laid under the negative 
procedure should be revoked and laid as an affirmative instrument and vice 
versa.  The protocol states this “enables committees to recommend a change 
where they consider that the matter is of such significance that it requires active 
Parliamentary approval (or conversely is not so significant that it requires 
Parliamentary time to be allocated to its approval)”. 

11. The DPLRC also consider the parliamentary procedure allocated to an 
instrument and make a recommendation to the lead committee where it agrees 
the procedure should be changed. The DPLRC has made no recommendation 
of procedural change for any of the above instruments.  

No recommendation to change the parliamentary procedure 

12. Where a lead committee agrees with the parliamentary procedure, the 
instrument is thereafter considered and disposed of in the same way as a 
‘domestic’ SSI. 

Recommendation to change the parliamentary procedure 
13. Where a lead committee recommends the parliamentary procedure 
should be changed, it must report to the Parliament.  The Scottish Government 
is expected to meet that recommendation as soon as possible.   

14. A change of procedure does not, however, affect the timetable for 
Parliamentary consideration and the SSI should be considered under the 
procedure recommended by the lead committee. 

For decision 

15. The instruments have been categorised under negative procedure.  

16. The Committee is invited to consider whether it is content that the 
parliamentary procedure allocated to the instruments by the Scottish 
Government is appropriate. 

Rural Economy and Connectivity Committee Clerks, June 2019 
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Rural Economy and Connectivity Committee 

21st Meeting, 2018 (Session 5), Wednesday 19 June 2019 

Subordinate Legislation 

1. The Committee will consider the following instruments:

Negative procedure 

• The Marketing of Horticultural Produce and Bananas (EU Exit) (Scotland)

(Amendment) Regulations 2019

• Seed and Propagating Material (EU Exit) (Scotland) (Amendment) (No. 2)

Regulations 2019

2. The Annexes, for each instrument respectively, contain the clerk’s note, the

instrument itself and the Scottish Government’s policy note.

Rural Economy and Connectivity Committee Clerks 

 June 2019 
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Annexe A 

The Marketing of Horticultural Produce and Bananas (EU Exit) (Scotland) 
(Amendment) Regulations 2019 

Type of Instrument: Negative 

Laid Date: 17 May 2019 

Coming into force: EU exit day 

Minister to attend the meeting: No 

Procedure 

1. Under the negative procedure, an instrument comes into force on the date
specified on it (the “coming into force date”) unless a motion to annul is agreed to
by the Parliament within the 40-day period. Lead committees are not obliged to
report to the Parliament on negative instruments, except where a motion
recommending annulment has been lodged.

Policy Objectives and Background 

2. These Regulations propose to amend the Marketing of Horticultural Produce

(Scotland) Regulations 2009 and the Marketing of Bananas (Scotland) Regulations

2012 to ensure that they continue to operate effectively following the UK’s Exit from

the EU in a no deal scenario.

3. The instrument and Policy Note are attached, as well as being available online at

the link above.

Consideration by the Delegated Powers and Law Reform Committee 

4. At its meeting on 28 May 2019, the Delegated Powers and Law Reform (DPLR)
Committee considered the instrument and no points were raised.

Recommendation 

5. The Committee is invited to consider any issues that it wishes to raise in
relation to this instrument.

REC/S5/19/21/3
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2019 No. 169 

EXITING THE EUROPEAN UNION 

HORTICULTURE 

The Marketing of Horticultural Produce and Bananas (EU Exit) 

(Scotland) (Amendment) Regulations 2019 

Made - - - - 15th May 2019 

Laid before the Scottish Parliament 17th May 2019 

Coming into force in accordance with regulation 1 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

section 2(2) of the European Communities Act 1972(a), paragraph 1(1) and (3) of schedule 2, and 

paragraph 21(b) of schedule 7, of the European Union (Withdrawal) Act 2018(b) and all other 

powers enabling them to do so. 

PART 1 

INTRODUCTION 

Citation, commencement and extent 

1.—(1) These Regulations may be cited as the Marketing of Horticultural Produce and Bananas 

(EU Exit) (Scotland) (Amendment) Regulations 2019 and come into force— 

(a) as regards this Part and Part 2, on 1 July 2019,

(b) as regards Part 3, on exit day.

(2) These Regulations extend to Scotland only.

(a) 1972 c.68.  Section 2(2) was amended by paragraph 15(3) of schedule 8 of the Scotland Act 1998 (c.46) (“the 1998 Act”) 
(which was amended by section 27(4) of the Legislative and Regulatory Reform Act 2006 (c.51) (“the 2006 Act”)).  Section 
2(2) was also amended by section 27(1)(a) of the 2006 Act and by Part 1 of the schedule of the European Union 
(Amendment) Act 2008 (c.7).  The functions conferred upon the Minister of the Crown under section 2(2), insofar as 
exercisable within devolved competence, were transferred to the Scottish Ministers by virtue of section 53 of the 1998 Act. 
The European Communities Act 1972 is prospectively repealed by section 1 of the European Union (Withdrawal) Act 2018 
(c.16) from exit day (see section 20 of that Act). 

(b) 2018 c.16. 

Certified copy from legislation.gov.uk Publishing REC/S5/19/21/3
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PART 2 

AMENDMENT OF REFERENCES IN SECONDARY LEGISLATION 

Amendment of the Marketing of Bananas (Scotland) Regulations 2012 

2. In regulation 2(1) (interpretation) of the Marketing of Bananas (Scotland) Regulations

2012(a), in the definition of “Council Regulation 2013”, for “the Regulation of the European 

Parliament and of the Council adopted on 16 December 2013” substitute “Regulation (EU) No 

1308/2013 of the European Parliament and of the Council of 17 December 2013”. 

PART 3 

AMENDMENT OF SECONDARY LEGISLATION RELATING TO 

WITHDRAWAL FROM THE EUROPEAN UNION 

Amendment of the Marketing of Horticultural Produce (Scotland) Regulations 2009 

3.—(1) The Marketing of Horticultural Produce (Scotland) Regulations 2009(b) are amended as 

follows. 

(2) In regulation 2(1) (interpretation)—

(a) omit the definition of “EU marketing rules”,

(b) in the definition of “horticultural produce” omit “EU”,

(c) after the definition of “label” insert—

““marketing rules” means the general marketing standard and the specific marketing

standards covering fresh fruit and vegetables listed in Part IX of Annex I to Council 

Regulation 2013 and includes the rules relating to those standards contained in Articles 

74, 75 and 76 of that Council Regulation and in Title II of Commission Implementing 

Regulation 543/2011;”, 

(d) in the definition of “non compliance label” omit “EU”.

(3) In regulation 3(2) (designations and information disclosure)—

(a) omit “EU”,

(b) for “Secretary of State,” substitute “Secretary of State or”,

(c) omit “or the European Commission”.

(4) In regulation 5(1)(h) (authorised officer: other powers) omit “EU”.

(5) In regulation 6(1) (authorised officer: power to affix a non compliance label) omit “EU”.

(6) In regulation 7 (authorised officer: power to affix a non compliance label)—

(a) in paragraph (1) omit “EU”,

(b) in paragraph (3)(b) omit “EU”,

(c) in paragraph (4)(b) omit “EU”.

(7) In regulation 8(1) (authorised officer: power to affix a non compliance label) omit “EU” in

each place it occurs. 

(8) In regulation 9(2) (authorised officer: requirement to serve a notice in terms of regulations 6,

7 and 8) omit “EU” in each place it occurs. 

(9) In regulation 10(2)(e) (authorised officer: powers to control the movement of horticultural

produce) omit “EU”. 

(a) S.S.I. 2012/349, amended by  S.I. 2013/3235. 
(b) S.S.I. 2009/225, amended by S.S.I. 2011/324,  S.I. 2011/1043, S.I. 2013/3235 and S.S.I. 2018/391. 
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(10) In regulation 13 (authorised officer: consents to the movement of controlled horticultural

produce)— 

(a) in paragraph (2)(a) omit “EU”,

(b) in paragraph (3)(a)(ii) omit “EU”.

(11) In regulation 15 (EU marketing rules offences)—

(a) in the heading, omit “EU”,

(b) in paragraph (3)(a) omit “EU”,

(c) in paragraph (4) omit “EU”,

(d) in paragraph (5) omit “EU”,

(e) in paragraph (6)(a) omit “EU” in both places it occurs,

(f) in paragraph (7)—

(i) for “European Union” substitute “United Kingdom”,

(ii) omit “EU”.

(12) In regulation 18(1)(c) (obstruction) omit “EU” in both places it occurs.

(13) After regulation 24 (disapplication) insert—

“Transitional provisions: withdrawal from the EU

25.—(1) An authorised officer must not exercise the powers under regulation 8(1) in 

relation to a failure to comply with Article 7 of Commission Implementing Regulation 

543/2011 if the matter constituting the alleged contravention— 

(a) relates to a product that was placed on the market on or before 31 December 2020,

and

(b) would not have constituted a contravention of that Regulation as it applied

immediately before exit day.

(2) Regulation 15 does not apply in relation to a failure to comply with Article 7 of

Commission Implementing Regulation 543/2011 if the matter constituting the alleged 

contravention— 

(a) relates to a product that was placed on the market on or before 31 December 2020,

and

(b) would not have constituted a contravention of that Regulation as it applied

immediately before exit day.”.

(14) In schedule 1 (form and completion of labels), for the non compliance label in Part 1 (form

of non compliance label), substitute— 

“ 

PRODUCE NOT COMPLIANT WITH 

MARKETING RULES 

It is an offence to remove, conceal, deface or alter this label without prior authorisation 

(a) (b)  ”. 

Amendment of the Marketing of Bananas (Scotland) Regulations 2012 

4.—(1) The Marketing of Bananas (Scotland) Regulations 2012 are amended as follows. 
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(2) In regulation 2(1) (interpretation)—

(a) omit the definition of “EU marketing rules”,

(b) in the definition of “inspection body” omit “of a member State”,

(c) after the definition of “label” insert—

““marketing rules” means any of the minimum requirements, classification, sizing,

presentation and marking standards provided for in Article 1 and Annex I of 

Commission Regulation 1333/2011, subject to the tolerances in Point IV of that 

Annex;”, 

(d) in the definition of “non compliance label” omit “EU”.

(3) In regulation 3(2) (designations, provision of information and appointment of authorised

officers)— 

(a) omit “EU”,

(b) omit “in other member States and”,

(c) omit “or” before sub-paragraph (b),

(d) omit sub-paragraph (b).

(4) In regulation 4 (EU marketing rules: offences)—

(a) in the heading omit “EU”,

(b) in paragraph (1) omit “EU”,

(c) in paragraph (3)(a) omit “EU”,

(d) in paragraph (4) omit “EU”,

(e) in paragraph (5) omit “EU”,

(f) in paragraph (6) omit “EU” in both places it occurs,

(g) in paragraph (7)—

(i) for “European Union” substitute “United Kingdom”,

(ii) omit “EU”.

(5) In regulation 7(1)(f) (other powers) omit “EU”.

(6) In regulation 8 (power to affix labels) omit “EU”.

(7) In regulation 9 (power to affix a non compliance label)—

(a) in paragraph (1)(a) omit “EU”,

(b) in paragraph (2)(a) omit “EU”,

(c) in paragraph (3)(a) omit “EU”.

(8) In regulation 10 (power to affix a non compliance label) omit “EU” in each place it occurs.

(9) In regulation 11(2) (requirement to serve a notice in terms of regulation 9 or 10) omit “EU”

in each place it occurs. 

(10) In regulation 12(2)(e) (powers to control the movement of bananas) omit “EU”.

(11) In regulation 14(3)(a)(ii) (consents to the movement of controlled bananas) omit “EU”.

(12) In schedule 1 (provisions under Commission Regulation 1333/2011), in column 2 of the

table omit “Article 4,” in both places it occurs. 
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(13) In schedule 2 (form and completion of labels), for the non compliance label in Part I (form

of non compliance label) substitute— 

“ 

NOT COMPLIANT WITH 

MARKETING RULES FOR BANANAS 

It is an offence to remove, conceal, deface or alter this label without prior authorisation 

(a) (b)  ”. 

MAIRI GOUGEON 

Authorised to sign by the Scottish Ministers 

St Andrew’s House, 

Edinburgh 

15th May 2019 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations are made principally in exercise of the powers in the European Union 

(Withdrawal) Act 2018 to address deficiencies in EU-derived domestic legislation in Scotland 

arising from the withdrawal of the United Kingdom from the European Union. 

These Regulations make amendments to legislation in the field of horticulture. 

Part 2 (regulation 2), made in exercise of powers under the European Communities Act 1972, 

makes a technical amendment to secondary legislation concerning horticulture to give effect to EU 

law, to update a reference to an EU Regulation. 

Part 3 (regulations 3 and 4), made in exercise of powers in the European Union (Withdrawal) Act 

2018, makes amendments to secondary legislation concerning horticulture consequential on the 

United Kingdom’s withdrawal from the European Union. 

No business and regulatory impact assessment has been prepared for these Regulations as no 

impact upon business, charities or voluntary bodies is foreseen. 

Certified copy from legislation.gov.uk Publishing REC/S5/19/21/3
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POLICY NOTE 

The Marketing of Horticultural Produce and Bananas (EU Exit) 

(Scotland) (Amendment) Regulations 2019 

SSI 2019/169 

The above instrument was made in exercise of the powers conferred by section 2(2) of the 

European Communities Act 1972 (“the 1972 Act”) and paragraph 1(1) and (3) of schedule 2, 

and paragraph 21(b) of schedule 7, of the European Union (Withdrawal) Act 2018 (“the 2018 

Act”). The instrument is subject to negative procedure. 

Purpose of the instrument 

To amend the Marketing of Horticultural Produce (Scotland) Regulations 2009 and the 

Marketing of Bananas (Scotland) Regulations 2012 to ensure that they continue to operate 

effectively following the UK’s Exit from the EU in a no deal scenario. 

Policy Objectives 

Where practical and appropriate, European legislation is being retained in UK law on the UK’s 

exit from the EU.  This includes legislation in relation to Common Market Organisation 

(CMO).  The marketing standards element of the CMO is designed to ensure the market is 

supplied with goods of a standardised and satisfactory quality and enforcement of the 

recognised standards prevents the market from being flooded by cheaper substandard goods.  

Upon exit day a number of technical corrections are required to regulations which set out 

enforcement provisions for the marketing standards of fresh fruit and vegetables (including 

bananas, which are dealt with through a separate regulatory regime) in Scotland. This 

instrument aims to make the legislation appropriate to the domestic context of the UK in the 

event of a no deal EU Exit. 

In addition to relying on powers in the 2018 Act to fix deficiencies which arise as a result of 

EU exit (Part 3 - Amendment of secondary legislation relating to withdrawal from the 

European Union), a  technical change is being made using the power in section 2(2) of the 1972 

Act (Part 2 - Amendment of references in secondary legislation) to make technical changes to 

to update a reference to an EU Regulation referred to in domestic legislation. 

A number of further minor amendments are made to rectify omissions or errors in domestic 

legislation. 

Explanation of the law being amended by the regulations 

The Marketing of Horticultural Produce (Scotland) Regulations 2009 (SSI 2009/225 - “the 

2009 Regulations”) contain provision to enforce in Scotland Regulation (EU) No. 1308/2013 

and Commission Implementing Regulation (EU) No 543/2011 (“Regulation 543/2011”) laying 

down detailed rules in respect of the fruit and vegetables and processed fruit and vegetables 

sectors.

REC/S5/19/21/3
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European legislation underpins marketing standards for fresh fruit and vegetables.  Produce 

which is intended to be sold fresh to the consumer may only be marketed if it is of sound, fair 

and marketable quality and if the county of origin is indicated.  As it stands Regulation 

543/2011 provides marketing standards to harmonise the implementation of the common 

market across Member States in the fresh fruit and vegetables sector.  

The 2009 Regulations as they stand make provision for enforcement of Regulation 543/2011.  

They designate Scottish ministers as the inspection body for Scotland and create offences and 

penalties for non-compliance with EU marketing standards.  They confer powers to Scottish 

Government inspectors to issue compliance notices and stop notices to control the movement 

of horticultural produce that does not comply. The 2009 Regulations also give powers to 

inspectors to enter, inspect buildings, equipment and records and to obtain samples of 

horticultural produce.   

The Marketing of Bananas (Scotland) Regulations 2012 (SSI 2012/349 – “the 2012 

Regulations”) enforce the provisions of Regulation (EU) No. 1308/2013 and Commission 

Implementing Regulation (EU) No 1333/2011 (“Regulation 1333/2011”) laying down 

marketing standards for bananas, rules on the verification of compliance with those marketing 

standards and requirements for notifications in the banana sector. 

The purpose of Regulation 1333/2011 is to provide marketing standards for bananas, 

specifically unripened green bananas.  The 2012 Regulations designate Scottish Ministers as 

the competent authority and inspection body for Scotland and make failure to comply with  EU 

marketing standards for bananas an offence.  The 2012 Regulations also detail the powers given 

to inspectors to ensure compliance with EU marketing requirements including the power to 

enter and inspect premises as well as inspect machinery, containers, documents and bananas. 

Where non-compliance is evident, the 2012 Regulations contain provisions to empower 

inspectors to affix compliance labels that may restrict the movement of produce. 

Reasons for and effect of the proposed change 

This instrument corrects the 2009 Regulations and the 2012 Regulations in light of changes to 

directly applicable EU instruments becoming UK law, including in particular Regulation 

543/2011 and Regulation 1333/2011 amended by UK Statutory Instruments: the Market 

Measures (Marketing Standards) (Amendment) (EU Exit) Regulations 2019 (S.I. 2019/822) 

and the Common Organisation of the Markets in Agricultural Products and Common 

Agricultural Policy (Miscellaneous Amendments) (EU Exit) Regulations 2019 (S.I. 2019/828). 

The amendments conferred by this instrument are in line with amendments made to equivalent 

Regulations for England (the Marketing of Fresh Horticultural Produce Regulations 2009 (S.I. 

2009/1361) and the Quality Standards for Green bananas (England and Wales) Regulations 

2012 (S.I. 2012/947) amended by the Market Measures (Miscellaneous Provisions) 

(Amendment) (EU Exit) Regulations 2019 (S.I. 2019/824). 

The UK Statutory Instruments and the Scottish Statutory Instrument have been brought forward 

in exercise of powers in the 2018 Act in order to address failures of retained EU law to operate 

effectively after the withdrawal of the United Kingdom from the European Union.  Neither the 

UK SIs nor the SSI reflect a change in policy.  The amendments aim to be as minimal as is 

practicable in order to prevent wastage and reduce burden on producers but as robust as 
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required to ensure that consumers can be confident that product information is transparent and 

accurate. 

 

The SSI makes minor amendments to ensure correct functioning of the 2009 Regulations and 

2012 Regulations in response to the UK SIs noted above. 

 

• Amendments to 2009 Regulations include: 

o In light of EU exit to change references to “EU marketing rules” to “marketing 

rules” and to remove other EU references – e.g. the role of the European 

Commission -  as they will not be applicable after EU exit day. 

o Similar to provision being made elsewhere in the UK1 and together with 

changes made to article 7 of Regulation 543/2011 becoming retained EU law2,  

transitional provision is made in relation to produce placed on the market on or 

before 31 December 2020. These transitional provisions will maintain the 

efficient trade in horticultural produce in a no-deal EU exit and allow the 

measured and organised conversion of EU produce to third country status.  

 

• Amendments to the 2012 Regulations include:   

o In light of EU exit to change references to “EU marketing rules” to “marketing 

rules” and to remove other EU references  – e.g. removing references to 

functions of a ‘Member State’ -  as they will not be applicable after EU exit day. 
o Removing other redundant provisions, for example omitting references to 

Article 4  of EU Regulation 1333/2011 which is omitted from retained EU law 

as bananas are not grown in the UK.  
o Using powers under the European Communities Act 1972 section 2(2) to amend 

an typographical error in the definition of an EU Regulation. 

 

 

  

                                                           
1 http://www.legislation.gov.uk/uksi/2019/824/contents/made  (see regulation 5(14)). 
2 http://www.legislation.gov.uk/uksi/2019/822/contents/made (see regulation 8(15) to (17)). 
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Statements required by European Union (Withdrawal) Act 2018 

Statement that in their opinion Scottish Ministers consider that the regulations do no 

more than is appropriate 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view the the Marketing of Horticultural Produce and Bananas (EU 

Exit) (Scotland) (Amendments) Regulations 2019 do no more than is appropriate.  This is the 

case because the amendments are being made only to ensure, following a ‘no deal’ United 

Kingdom exit from the European Union, continued and effective functioning of the legislation 

being amended and do not introduce policy change.”. 

Statement as to why the Scottish Ministers consider that there are good reasons for the 

regulations and that this is a reasonable course of action 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view there are good reasons for the provisions in this instrument, 

and I have concluded they are a reasonable course of action.  These are to ensure, following a 

‘no deal’ United Kingdom exit from the European Union, the continued and effective 

enforcement of marketing standards for fresh fruit and vegetables, including bananas, within 

Scotland in order to maintain product quality as well as provide continuity for businesses and 

consumers. The amendments made by the instrument are technical in nature to ensure 

legislative operability only.”. 

Statement as to whether the SSI amends, repeals or revokes any provision of equalities 

legislation, and, if it does, an explanation of that amendment, repeal or revocation  

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view the Marketing of Horticultural Produce and Bananas (EU 

Exit) (Scotland) (Amendments) Regulations 2019 do not amend, repeal or revoke any provision 

or provisions in the Equality Act 2006 or the Equality Act 2010 or subordinate legislation made 

under those Acts.”.   

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the need to eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under the Equality Act 2010 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view the the Marketing of Horticultural Produce and Bananas (EU 

Exit) (Scotland) (Amendment) Regulations 2019 have had due regard to the need to eliminate 

discrimination, harassment, victimisation and any other conduct that is prohibited by or under 

the Equality Act 2010.”. 

REC/S5/19/21/3

12



Additional information provided for EU Exit instruments in terms of the protocol 

agreed between the Scottish Government and the Scottish Parliament 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the guidance principles on the environment and animal welfare 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view the Marketing of Horticultural Produce and Bananas (EU 

Exit) (Scotland) (Amendments) Regulations 2019 have had due regard to the need to the 

guiding principles on the environment and animal welfare as derived from the equivalent 

principles provided for in Articles 13 and 191(2) in Titles II and XX respectively of the Treaty 

on the Functioning of the European Union.”.  

Statement explaining the effect (if any) of the regulations on rights and duties relating to 

employment and health and safety and matters relating to consumer protection (so far as 

is within devolved competence) 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon has made the 

following statement “In my view the Marketing of Horticultural Produce and Bananas (EU 

Exit) (Scotland) (Amendments) Regulations 2019 do not alter current policy on rights and 

duties relating to employment and health and safety and matters relating to consumer protection 

(so far as is within devolved competence). The instrument is made to ensure, following a ‘no 

deal’ United Kingdom exit from the European Union, the continued and effective enforcement 

of marketing standards for fresh fruit and vegetables, including bananas, within Scotland in 

order to maintain product quality as well as provide continuity for businesses and consumers. 

The amendments made by the instrument are technical in nature to ensure legislative 

operability only.”. 

An indication of how the regulations should be categorised in relation to the significance 

of the change proposed.  

Low – The amendments are technical in nature to allow continuity of law and do not amount 

to a change in policy. 

Statement setting out the Scottish Ministers’ reasons for their choice of procedure 

Negative procedure is considered appropriate as these minor and technical amendments do no 

more than is necessary to ensure that the legislation continues to operate effectively following 

the UK’s exit from the EU.  The regulations do not include provisions which fall within 

paragraph 1(2) of schedule 7 of the European Union (Withdrawal) Act 2018. 

Further information 

Consultation 

The Scottish Governmnet is in regular contact with stakeholders regarding the move towards 

leaving the EU.  This instrument does not amount to a change in policy and is being made to 

avoid deficiencies arising as a result of the UK’s withdrawal from the EU. There has been no 

formal public consultation regarding this instrument.  
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The instrument is linked to changes to directly applicable EU instruments becoming retained 

EU law, including Regulation 543/2011 and Regulation 1333/2011.  Scottish Government 

policy officials engaged with DEFRA as part of a UK-wide consultation with stakeholders on 

the approach being taken to correct deficiencies in retained CMO legislation, including on 

marketing standards for fresh fruit and vegetables.  The consultation informed stakeholders 

that the laws and rules that currently exist while we are part of the EU will, as far as possible, 

continue to apply after exit.  It set out that in some cases changes would be required to correct 

deficiencies arising as a result of EU exit and outlines what those changes would be.  One 

response was received in relation to fresh fruit and vegetables marketing standards with an 

acceptance that this was a balanced and pragmatic approach in the circumstances.  

We have engaged with DEFRA and other UK administrations on the content of both the UK 

Statutory Instruments and this instrument. Other UK administrations are making similar 

amendments to equivalent domestic legislation. 

Impact Assessments 

Full impact assessments have not been prepared for this instrument because it is aimed at 

preserving the effect of the current regulatory regimes once the United Kingdom leaves the 

European Union. The current amendments do not alter the Scottish Government’s current 

environmental policies and priorities and, therefore, do not have a significant impact of the 

environment. The impact on business, charities or voluntary bodies is expected to be minimal. 

Financial Effects 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon confirms that no 

BRIA is necessary as the instrument has no financial effects on the Scottish Government, local 

government or on business.  

Scottish Government 

Agriculture and Rural Economy Directorate 
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Annexe B 

Seed and Propagating Material (EU Exit) (Scotland) (Amendment) (No. 2) Regulations 
2019 

Type of Instrument: Negative 

Laid Date: 30 May 2019 

Coming into force: EU exit day 

Minister to attend the meeting: No 

Procedure 

6. Under the negative procedure, an instrument comes into force on the date
specified on it (the “coming into force date”) unless a motion to annul is agreed to
by the Parliament within the 40-day period. Lead committees are not obliged to
report to the Parliament on negative instruments, except where a motion
recommending annulment has been lodged.

Policy Objectives and Background 

7. These Regulations amend the marketing regulations for the following seed and

plant propagating materials–

• The Marketing of Fruit Plant and Propagating Material (Scotland) Regulations

2017

• The Vegetable Seed Regulations 1993

• The Cereal Seed (Scotland) Regulations 2005

• The Seed Potatoes (Scotland) Regulations 2015.

8. The Committee previously considered the Seed and Propagating Material (EU Exit)

(Scotland) (Amendment) Regulations 2019, which had a few minor drafting errors

that have now been addressed by this instrument, fulfilling a commitment to the

Delegated Powers and Law Reform Committee.

9. This instrument also provides for the implementation of Commission Implementing

Decision (EU) 2019/120, which amends Article 12(2) of Council Directive

2008/90/EC, extending the date in a derogation for the marketing of fruit plants and

propagating material to third countries for a further four year period (until 31

December 2022).

10. The instrument and Policy Note are attached, as well as being available online at

the link above.

REC/S5/19/21/3

15

https://www.legislation.gov.uk/ssi/2019/190/contents/made
https://www.legislation.gov.uk/ssi/2019/190/contents/made
http://www.scottish.parliament.uk/parliamentarybusiness/24417.aspx


Consideration by the Delegated Powers and Law Reform Committee 

11. The Delegated Powers and Law Reform (DPLR) Committee will consider the
instrument at their meeting on 18 June. Rural Economy and Connectivity
Committee clerks will advise REC Committee members whether DPLR raised any
points after the DPLR meeting.

Recommendation 

12. The Committee is invited to consider any issues that it wishes to raise in
relation to this instrument.
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2019 No. 190 

EXITING THE EUROPEAN UNION 

SEEDS 

The Seed and Propagating Material (EU Exit) (Scotland) 

(Amendment) (No. 2) Regulations 2019 

Made - - - - 28th May 2019 

Laid before the Scottish Parliament 30th May 2019 

Coming into force in accordance with regulation 1(1) 

The Scottish Minister make these Regulations in exercise of the powers conferred by section 2(2) 

of the European Communities Act 1972(a), paragraph 1(1) and (3) of schedule 2 of the European 

Union (Withdrawal) Act 2018(b), and all other powers enabling them to do so. 

PART 1 

INTRODUCTION 

Citation, commencement and extent 

1.—(1) These Regulations may be cited as the Seed and Propagating Material (EU Exit) 

(Scotland) (Amendment) (No. 2) Regulations 2019 and come into force as follows— 

(a) as regards this Part, Part 2 and regulation 6, on 29 June 2019,

(b) as regards the remainder of Part 3, on exit day.

(2) These Regulations extend to Scotland only.

(a) 1972 c.68.  Section 2(2) was amended by paragraph 15(3) of schedule 8 of the Scotland Act 1998 (c.46) (“the 1998 Act”) 
(which was amended by section 27(4) of the Legislative and Regulatory Reform Act 2006 (c.51) (“the 2006 Act”)).  Section 
2(2) was also amended by section 27(1)(a) of the 2006 Act and by section 3(3) and Part 1 of the schedule of the European 
Union (Amendment) Act 2008 (c.7).  The functions conferred upon the Minister of the Crown under section 2(2), insofar as 
exercisable within devolved competence, were transferred to the Scottish Ministers by virtue of section 53 of the 1998 Act. 
The powers in section 2(2) are exercised in relation to Part 2 of these Regulations. 

(b) 2018 c.16. 
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PART 2 

AMENDMENTS MADE UNDER SECTION 2(2) OF THE EUROPEAN 

COMMUNITIES ACT 1972 

The Marketing of Fruit Plant and Propagating Material (Scotland) Regulations 2017 

2.—(1) The Marketing of Fruit Plant and Propagating Material (Scotland) Regulations 2017(a) 

are amended as follows. 

(2) In regulation 5(2) (general requirements for marketing of plant material), for “31st

December 2018” substitute “31 December 2022”. 

PART 3

AMENDMENT OF SECONDARY LEGISLATION RELATING TO 

WITHDRAWAL FROM THE EUROPEAN UNION 

The Vegetable Seeds Regulations 1993 

3.—(1) The Vegetable Seeds Regulations 1993(b) are amended as follows. 

(2) In regulation 3(1) (interpretation), at the end of the definition of “the Food and Feed

Regulation”(c), insert “, as last amended by Regulation (EC) No 298/2008 of the European 

Parliament and of the Council(d)”. 

The Cereal Seed (Scotland) Regulations 2005 

4.—(1) The Cereal Seed (Scotland) Regulations 2005(e) are amended as follows. 

(2) For regulation 6(6) (marketing of seed), substitute—

“(6) Paragraph (5) does not apply to seed imported into Scotland from a European Single

Market State before the end of the period of two years beginning with the day after the day

on which exit day falls.”.

The Seed Potatoes (Scotland) Regulations 2015 

5.—(1) The Seed Potatoes (Scotland) Regulations 2015(f) are amended as follows. 

(2) In regulation 7(2) (marketing requirements - conservation varieties), for the words from the

beginning to “Commission Directive 2008/62/EC” substitute “Where the quantities laid down in 

Article 14 of Commission Directive 2008/62/EC would otherwise be likely to be exceeded”. 

(a) S.S.I. 2017/177, as amended by S.S.I. 2019/59 (some of these amendments are not yet in force). 
(b) S.I. 1993/2008, amended by S.I. 1996/1452, S.I. 1997/616, S.I. 1999/1863, S.S.I. 2000/250, S.I. 2001/3510, S.S.I.

2007/305, S.S.I. 2010/219, S.S.I. 2010/425, S.I. 2011/1043, S.S.I. 2013/326, S.S.I. 2016/434 and S.S.I. 2019/59. 
(c) That definition will be inserted by regulation 9(2)(a)(iii) of S.S.I. 2019/59.
(d) OJ L 97, 9.4.2008, p.64. 
(e) S.S.I. 2005/328, amended by S.S.I. 2006/313, S.S.I. 2006/448, S.S.I. 2007/224, S.S.I. 2007/536, S.S.I. 2009/223, S.S.I.

2010/219, S.I. 2011/1043, S.S.I. 2016/68, S.S.I. 2016/434 and S.S.I. 2019/59. 
(f) S.S.I. 2015/395, amended by S.S.I. 2016/68, S.S.I. 2016/434, S.S.I. 2018/391 and S.S.I. 2019/59. 
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Revocation 

6. Regulations 9(2)(a)(ix), 13(5)(c) and (d) and 16(7)(a) of the Seed and Propagating Material

(EU Exit) (Scotland) (Amendment) Regulations 2019(a) are revoked. 

MAIRI GOUGEON 

Authorised to sign by the Scottish Ministers 

St Andrew’s House, 

Edinburgh 

28th May 2019 

(a) S.S.I. 2019/59. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations are principally made in exercise of the powers conferred by paragraph 1(1) and 

(3) of schedule 2 of the European Union (Withdrawal) Act 2018 (c.16) in order to address failures

of retained EU law to operate effectively and other deficiencies (in particular, those mentioned in

section 8(2)(a), (c), (d) and (g) of that Act) arising from the withdrawal of the United Kingdom

from the European Union.

Part 2 (regulation 2), made in exercise of powers under the European Communities Act 1972 

(c.68), amends the Marketing of Fruit Plant and Propagating Material (Scotland) Regulations 2017 

in implementation of Commission Implementing Decision (EU) 2019/120 (OJ L 24, 28.1.2019, 

p.27), which amends Article 12(2) of Council Directive 2008/90/EC (OJ L 267, 8.10.2008, p.8), to

extend the derogation available to Member States relating to import conditions for fruit plant

propagating material and fruit plants intended for fruit production from third countries. This

extends that derogation from 31 December 2018 until 31 December 2022.

Part 3 makes amendments to secondary legislation concerning the marketing of vegetable and 

cereal seed and seed potatoes, consequential on the United Kingdom’s withdrawal from the 

European Union. Regulations 3 to 5 correct drafting errors identified in amendments made by the 

Seed and Propagating Material (EU Exit) (Scotland) (Amendment) Regulations 2019 and fulfil a 

commitment to the Scottish Parliament to do so. In consequence, regulation 6 revokes regulations 

9(2)(a)(ix), 13(5)(c) and (d) and 16(7)(a) of the Seed and Propagating Material (EU Exit) 

(Scotland) (Amendment) Regulations 2019. 

A business and regulatory impact assessment has not been produced for this instrument as no, or 

no significant, impact upon business, charities or voluntary bodies is foreseen. 
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POLICY NOTE 

The Seed and Propagating Material (EU Exit) (Scotland) (Amendment) (No. 2) 

Regulations 2019 

SSI 2019/190 

1. The above instrument is made in exercise of the powers conferred by section 2(2) of the

European Communities Act 1972( ) and paragraph (1) and (3) of schedule 2 of the European

Union (Withdrawal) Act 2018.  The instrument is subject to negative procedure.

Purpose of the Instrument 

2. To amend the marketing regulations for the following seed and plant propagating

materials–

• The Marketing of Fruit Plant and Propagating Material (Scotland) Regulations 2017

• The Vegetable Seed Regulations 1993

• The Cereal Seed (Scotland) Regulations 2005

• The Seed Potatoes (Scotland) Regulations 2015.

2.1.  The Seed and Propagating Material (EU Exit) (Scotland) (Amendment) Regulations 

2019, which provided for deficiencies in the relevant marketing regulations, arising from 

the United Kingdom’s withdrawal from the European Union in a no deal scenario, had a 

few minor drafting errors that have now been addressed by this instrument, fulfilling a 

commitment to the Scottish Parliament. 

2.2   This instrument also provides for the implementation of Commission Implementing 

Decision (EU) 2019/120, which amends Article 12(2) of Council Directive 2008/90/EC, 

extending the date in a derogation for the marketing of fruit plants and propagating 

material to third countries for a further four year period (until 31 December 2022). 

Policy Objectives 

3. The Seed and Propagating Material (EU Exit) (Scotland) (Amendment) Regulations 2019

addressed deficiencies in domestic legislation on the marketing of seeds and plant

propagating material arising from the withdrawal of the United Kingdom from the European

Union so that the relevant regulations will continue to be operable after EU exit.  During

theirs scrutiny of those Regulations, the Delegated Powers and Law Reform Committee

(DPLRC) identified a few minor drafting errors that this instrument addresses in fulfilment of

a commitment to do so.

3.1.  This instrument also implements Commission Implementing Decision (EU) 2019/120, 

which amends Article 12(2) of Council Directive 2008/90/EC to implement a derogation to 

allow soft fruit growers / breeders in Scotland to import fruit plants and propagating material 

from 3rd countries producing high quality root stocks / plants. 
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Explanation of the law being amended by the regulations 

4. The marketing of seed and plant propagating material is regulated at European Union level

by the directives listed below (“the relevant Directives”):

i. Council Directive 66/402/EEC of 14 June 1966 on the marketing of cereal seed;

ii. Council Directive 2002/55/EC of 13 June 2002 on the marketing of vegetable

seed;

iii  Council Directive 2002/56/EC of 13 June 2002 on the marketing of seed potatoes; 

iv. Council Directive 2008/90/EC of 29 September 2008 on the marketing of fruit

plant propagating material and fruit plants intended for fruit production.

The relevant directives, which are transposed by the relevant regulations being amended by 

this instrument, prescribe processes to ensure minimum quality standards and traceability for 

marketed seed and plant propagating material.  

Reasons for and effect of the proposed change 

5. This instrument amends the minor errors that occurred in The Seed and Propagating

Material (EU Exit) (Scotland) (Amendment) Regulations 2019, which provided provisions in

the relevant regulations where they were inappropriate or redundant as a result of the

withdrawal of the UK from the EU

5.1.  However, there was the need to provide more clarity in three regulation and this has now 

been addressed by – 

• To update the definition of the “Food and Feed Regulations” and to remove the

redundant definition of “Regulation (EC) No 1829/2003”;

• To restate the provision enabling the continued marketing of cereal seed produced in

EU Member States for a two year period following exit day and;

• To restate the amendment to the Seed Potatoes (Scotland) Regulations 2015, so that it

refers to Commission Directive 2008/62/EC (which is already a defined term in those

Regulations).

• In consequence, to revoke some redundant amendments contained in the Seed and

Propagating Material (EU Exit)(Scotland)(Amendment) Regulations 2019.

5.2  Whilst undertaking this exercise to address these errors, Scottish Government has 

received notification of Commission Implementing Decision (EU) 2019/120, which extends 

the derogation available to Member States relating to import conditions for fruit plant 

propagating material and fruit plants from third countries.  This extends that derogation from 

31 December 2018 until 31 December 2022.  Implementation ensures Scotland’s soft fruit 

breeders are still able to import new varieties of a high quality, to be used in their own 

breeding programmes. 
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Statements required by European Union (Withdrawal) Act 2018 

Statement that in their opinion Scottish Ministers consider that the regulations do no 

more than is appropriate 

6. The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made

the following statement “In my view the Seed and Propagating Material (EU Exit) (Scotland)

(Amendment) (No 2) Regulations 2019 do no more than is appropriate.  This is the case

because the amendments are being made to rectify minor drafting errors in the Seed and

Propagating Material (EU Exit) (Scotland) (Amendment)  Regulations 2019,  which  ensured

that following a ‘no deal’ exit from the European Union, the legislation would continue and

still be effective.  The amendments did not introduce any policy changes and do not have a

substantive impact on current marketing practices because the underlying processes and

standards are unchanged.”.

Statement as to why the Scottish Ministers consider that there are good reasons for the 

regulations and that this is a reasonable course of action 

7. The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made

the following statement “In my view there are good reasons for the provisions in this

instrument, and I have concluded they are a reasonable course of action.  These are to ensure,

following a ‘no deal’ United Kingdom exit from the European Union, the continued and

effective regulation of seed and propagating material within Scotland in order to ensure

continuity of supply of seed and propagating material for the agricultural / horticultural

sector.  The amendments made by the instrument are technical in nature to ensure legislative

operability only.”.

Statement as to whether the SSI amends, repeals or revokes any provision of equalities 

legislation, and, if it does, an explanation of that amendment, repeal or revocation  

8. The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made

the following statement  “In my view the Seed and Propagating Material (EU Exit) (Scotland)

(Amendment) (No 2) Regulations 2019 do not amend, repeal or revoke a provision or

provisions in the Equality Act 2006 or the Equality Act 2010 or subordinate legislation made

under those Acts.”.

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the need to eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under the Equality Act 2010 

9. The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made

the following statement “In my view the Seed and Propagating Material (EU Exit) (Scotland)

(Amendment) (No 2) Regulations 2019 have had due regard to the need to eliminate

discrimination, harassment, victimisation and any other conduct that is prohibited by or under

the Equality Act 2010.”.
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Additional information provided for EU Exit instruments in terms of the protocol 

agreed between the Scottish Government and the Scottish Parliament 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the guidance principles on the environment and animal welfare 

10. The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made

the following statement  “In my view the Seed and Propagating Material (EU Exit) (Scotland)

(Amendment) (No 2) Regulations 2019 have had due regard to the need to the guiding

principles on the environment and animal welfare as derived from the equivalent principles

provided for in Articles 13 and 191(2) in Titles II and XX respectively of the Treaty on the

Functioning of the European Union.”.

Statement explaining the effect (if any) of the regulations on rights and duties relating 

to employment and health and safety and matters relating to consumer protection (so 

far as is within devolved competence) 

11. The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon has made

the following statement “In my view the Seed and Propagating Material (EU Exit) (Scotland)

(Amendment) (No 2) Regulations 2019 do not alter current policy on rights and duties

relating to employment and health and safety and matters relating to consumer protection (so

far as is within devolved competence).  The instrument is made to ensure, following a ‘no

deal’ United Kingdom exit from the European Union, the continued and effective regulation

of the marketing of seed and plant propagating material within Scotland in order to ensure

that only seed and propagating material of a required standard is marketed providing high

quality and healthy crops for the agricultural / horticultural sector.  The amendments made by

the instrument are technical in nature to ensure legislative operability only.”.

An indication of how the regulations should be categorised in relation to the significance 

of the change proposed.  

12. Low – The amendments are technical in nature to allow continuity of law and do not

amount to a change in policy.

Statement setting out the Scottish Ministers’ reasons for their choice of procedure 

13. Negative procedure is considered appropriate as these minor and technical amendments

do no more than is necessary to ensure that the legislation continues to operate effectively

following the UK’s exit from the EU.  The regulations do not include provisions which fall

within paragraph 1(2) of schedule 7 of the European Union (Withdrawal) Act 2018.

Further information 

Consultation 

14. This instrument does not amount to a change in policy and is being made to avoid

deficiencies arising as a result of the UK’s withdrawal from the EU.  There has been a

number of formal public consultation regarding this instrument to cover all seed and

propagating material.
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Impact Assessments 

15. Full impact assessments have not been prepared for this instrument, as it is aimed at

preserving the effect of the current regulatory regimes once the UK leaves the EU.  The

current amendments do not alter the Scottish Government’s current environmental policies

and priorities and, therefore, do not have a significant impact of the environment.  The impact

on business, charities or voluntary bodies is expected to be minimal.

Financial Effects 

16. The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon confirms

that no BRIA is necessary as the instrument has no financial effects on the Scottish

Government, local government or on business.

Scottish Government 

Agriculture and Rural Economy Directorate 

28 May 2019 
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Rural Economy and Connectivity Committee 

21st Meeting, 2019 (Session 5), Wednesday, 19 June 2019 

European Union (Withdrawal) Act 2018 

Introduction 

1. This paper supports the Committee’s consideration of consent
notifications sent by the Scottish Government relating to the following UK
statutory instrument (SI)—

• Pesticides (Amendment) (EU Exit) Regulations 2019

2. These regulations are being laid in relation to the European Union
(Withdrawal) Act 2018.  To assist the consideration of such instruments, a new
protocol has been put in place between the Scottish Government and Scottish
Parliament. Further detail on this protocol is available in a letter from the
Cabinet Secretary for Government Business and Constitutional Relations.

Reporting 

3. Under the protocol referred to above, the Committee has the following two
options following its consideration of the UK SI—

a) Write to the Scottish Government to confirm it is content for consent for
a UK SI to be given; or

b) Consider the matter further, take evidence if appropriate and make a
report to parliament.

4. If it chooses to report, it may make one of the following three
recommendations—

a) it is content for consent to be given for a UK SI to be made in the UK
Parliament only.

b) it is not content with the Scottish Government granting its consent and
that the proposals should be made by an SSI; or

c) it is not content with the Scottish Government granting its consent and
that the proposals should be included as a UK SI in both parliaments
made under the joint procedure.

5. The Committee’s role in the protocol is to decide whether it agrees to the
Scottish Government offering its consent to the UK Government to make
regulations on its behalf. However, there are broader policy issues which may
arise in future, not as a direct consequence of the notification, but due to Brexit
itself. The Committee may wish to note these issues in its response to the
Scottish Government and request that it be kept up to date on any
developments on these matters. These broader policy issues have been
identified in relation to each instrument where appropriate.
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INSTRUMENTS 

6. This table is intended to give a brief overview only. The notification letter 
and documentation for the instrument are included in annexes to this paper.  

Instrument Category Issues to note 

Pesticides (Amendment) (EU Exit) 
Regulations 2019? 

A See below. 

 

Pesticides (Amendment) (EU Exit) Regulations 2019 

• Date notification received: 31 May 2019  

• Deadline for consideration: 27 June 2019 

• Categorisation: A 

• Notification: set out in Annexe A. 

7. The SI is made primarily using powers under the European Union 
(Withdrawal) Act 2018 to correct deficiencies in what will become retained EU 
law. The proposed SI will ensure that the Plant Protection Products (PPP) 
regulatory regime can continue to operate effectively in the event of a ‘no deal’ 
UK exit from the EU. Further detail on the legislation amended by the proposed 
SI is in the notification attached at Annexe A. 

Policy and legal issues 

8. There were no points raised from a legal perspective.  

9. SPICe did have points to raise on policy, and has raised issues when 
considering previous pesticide notifications. In relation to the new pesticides 
regime overall (including this latest SI notification), SPICe has highlighted a 
blog from the UK Trade Policy Observatory, called “Not just a technical 
exercise: a look at new UK pesticides regulation”. 

10. In summary, the blog examines legislation that is being used to bring 
existing EU pesticide regulations into UK law in preparation for leaving the EU. 
It states “We find that departures from EU pesticides legislation are significant. 
The new legislation consolidates powers to UK ministers to amend, revoke and 
make pesticide legislation and weakens both enforcement arrangements and 
the requirement to obtain scientific advice.” In particular the blog states –  

“While existing lists of PPPs and MRLs in effect immediately before exit 
day are to be retained, careful review of the Annexes to the EU 
Regulations reveals a substantive change to EU rules prohibiting 
pesticides containing Endocrine Disrupting Chemicals (EDCs), which 
the World Health Organisation has linked to altered reproductive function 
and neurodevelopmental delays in children, among other effects. Whilst 
NGOs have criticised the EU’s approach, the UK SI deletes the EDC 

REC/S5/19/21/4

2

https://blogs.sussex.ac.uk/uktpo/2019/05/15/not-just-a-technical-exercise-a-look-at-new-uk-pesticides-regulation/#_ftn6
https://blogs.sussex.ac.uk/uktpo/2019/05/15/not-just-a-technical-exercise-a-look-at-new-uk-pesticides-regulation/#_ftn6
https://www.who.int/ceh/risks/cehemerging2/en/
https://www.who.int/ceh/risks/cehemerging2/en/
https://chemicalwatch.com/71230/eu-move-to-soften-pesticides-edc-ban-deeply-troubling-ngos


 

prohibition in its entirety, meaning substances with endocrine disrupting 
properties whose use is forbidden in the EU, would potentially be 
permitted in the UK.[11]” It is argued that this has potentially significant 
trade and regulation implications.  

11. In view of the SPICe policy points, the REC Convener wrote to the Scottish 
Government to seek their response. The Scottish Government reply is attached 
at Annexe A. In summary, the Scottish Government is largely content that EU 
exit will not have detrimental effects on pesticide legislation, as the relevant 
functions on risk assessment, scientific advice, and enforcement, as well as 
current environmental standards on EDCs, are all retained. However, the 
Scottish Government highlights that EU bodies such as the European Food 
Safety Authority (EFSA) will no longer be available to support a new national 
regime.   

12. The Scottish Government states— 

“However, continued access to EFSA is the Scottish Government’s 
preference and will continue to be a priority in UK/EU negotiations. We 
would welcome the support of the Rural Economy Committee and the 
Scottish Parliament in making this case to the UK Government.” 

13. The Committee may therefore wish to reflect on this point in its letter 
regarding consent to the Scottish Government. 

DECISION 

14.  The Committee is asked to consider the consent notifications referred to 
in this paper and determine whether it is content to write to the Scottish 
Government to confirm it is content for consent for the UK SI referred to in the 
notifications to be given. 

Committee clerks 
June 2019 
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Correspondence from the Minister for Rural Affairs and the Natural Environment 

I am writing in response to the Committee’s correspondence of 6 June 2019 
concerning the Pesticides (Amendment) (EU Exit) Regulations 2019.  Your email 
references concerns which have been raised by stakeholders in relation to the way 
the existing EU pesticide regulations are being made into UK law in preparation for 
leaving the EU.  I have provided a response in the annex below.  For ease of reference, 
comments are provided alongside the relevant text from the Committee. 

13 June 2019 

Questions following the notification of the intention to consent to the Pesticides 
(Amendment) (EU Exit) Regulations 2019, here referred to as the ‘Proposed SI’. 

The UK Trade Policy Observatory, set out its concerns in its blog entitled “Not 
just a technical exercise: a look at new UK pesticides regulation”.   It stated 
that 

“we find that departures from EU pesticides legislation are significant. 
The new legislation consolidates powers to UK ministers to amend, 
revoke and make pesticide legislation and weakens both enforcement 
arrangements and the requirement to obtain scientific advice.”  

Exercise of functions at UK level 
The legislation is complex and the current regime is reliant on centralised EU 
processes and, in the event of a no deal, it would be necessary to replace these with 
new national processes. The relevant functions on risk assessment, scientific advice, 
and enforcement are all retained and this will maintain levels of protection. 

On 28 November 2018, the Rural Economy and Connectivity Committee gave consent 
to a set of three UK statutory instruments that will make corrections to the EU plant 
protection products (PPPs) regulatory regime so that it can continue to operate 
effectively in the UK in the event of a no deal EU Exit.  In particular they make 
corrections to the directly applicable Regulation (EC) No 1107/2009, concerning the 
placing of plant protection products (PPPs) on the market and the directly applicable 
Regulation (EC) No 396/2005, on maximum residue levels (MRLs) of pesticides in or 
on food and feed of plant and animal origin.  As set out in the notification provided to 
the Committee at that time, a significant modification made by the various 
amendments to the EU pesticides regime is the repatriation of decision-making 
functions and powers under the EU regime from the EU to the UK competent 
authorities.   

As matters stand, many functions and subsidiary regulatory powers under the EU 
regime can only be exercised at EU level, however EU level decision making will no 
longer be relevant in a national context after exit and need to be repatriated to UK 
level.  In addition EU bodies such as the European Food Safety Authority (EFSA) will 
no longer be available to support a national regime.  Continued access to EFSA and 
other EU bodies is a priority for the Scottish Government in UK/EU negotiations. 
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The Health and Safety Executive (HSE) will continue to operate as the national 
regulator, building on its existing capability and capacity.  The UK benefits from the 
considerable expertise of HSE, which already undertakes a significant share of the 
EU’s risk assessment work under the EU regime, putting the UK in a strong position 
to be able to take its own decisions. 
 
Furthermore, the Plant Protection Products (Miscellaneous Amendments) (EU Exit) 
Regulations 2019 and the Pesticides (Maximum Residue Levels) (Amendment etc.) 
(EU Exit) Regulations 2019 enables the UK to take decisions on the approval and 
renewal of active substances and the setting of maximum residue levels – which are 
currently taken at EU-level – and authorisation of plant protection products that are 
considered justified on the basis of scientific assessment and evidence using the 
same criteria that are currently applied throughout the EU.  
 
Enforcement 
UKTPO suggests that the EU Exit PPP legislation weakens enforcements 
arrangements.  The position of the Scottish Government is that the changes made by 
the EU Exit PPP SIs maintain the status quo in relation to enforcement arrangements.   
Scotland, and the other parts of the UK already have domestic legislation laying down 
enforcement powers and penalties in relation to the placing of PPPs on the market 
and the setting of maximum residue levels in line with EU requirements.  In particular 
the Plant Protection Products Regulations 2011 lay down enforcement powers and 
penalties for infringements of Regulation (EC) No 1107/2009 for the UK (as well as 
implementing various other aspects of the EU regulation) and the Pesticides 
(Maximum Residue Levels) (Scotland) Regulations 2008 enforces Regulation (EC) No 
396/2005 for Scotland (England and Wales have an equivalent SI).   
 
As these existing EU obligations are already present in domestic law and have been, 
as far as is necessary, fixed to operate after a no deal exit,  provision instructing 
Member States to create a penalty regime are  removed as they would no longer have 
meaningful effect after leaving the EU. 
 
Scientific Advice 
The Plant Protection Products (Miscellaneous Amendments) (EU Exit) Regulations 
2019 and the Pesticides (Maximum Residue Levels) (Amendment etc.) (EU Exit) 
Regulations 2019 contain provisions enabling the UK competent authorities to take 
independent scientific advice in areas where this is currently provided by EFSA.  In 
particular when approving active substances and setting MRLs – two key functions 
that the UK would have decision making responsibility for in a no deal scenario.  Where 
independent scientific advice is required to replace EFSA’s role, it will be provided by 
the UK Expert Committee on Pesticides (the ECP) for an interim period after Exit.  The 
ECP provide independent scientific advice for the existing EU approval process for 
PPPs and this would see an extension of their remit to include additional 
considerations due to the increased responsibilities and decision-making that will fall 
to the national regime after Exit.  This will inform but may not reflect long term 
arrangements for independent scientific advice.  The Scottish Government is engaged 
with Defra and the other devolved administrations in updating the Terms of Reference 
for the ECP.  The requirement for public consultation on active substance applications, 
currently carried out by EFSA, will be retained and carried out by HSE and there will 
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be a requirement to consider relevant information in coming to a decision, for example 
Scottish Environment Protection Agency environmental monitoring data. 

In particular the blog states – 
“While existing lists of PPPs and MRLs in effect immediately before exit 
day are to be retained, careful review of the Annexes to the EU 
Regulations reveals a substantive change to EU rules prohibiting 
pesticides containing Endocrine Disrupting Chemicals (EDCs), which the 
World Health Organisation has linked to altered reproductive function and 
neurodevelopmental delays in children, among other effects. Whilst 
NGOs have criticised the EU’s approach, the UK SI deletes the EDC 
prohibition in its entirety, meaning substances with endocrine disrupting 
properties whose use is forbidden in the EU, would potentially be 
permitted in the UK.”  

Provisions on endocrine disrupting chemicals were omitted in error by the Plant 
Protection Products (Miscellaneous Amendments) (EU Exit) Regulations 2019.  The 
Proposed SI, the Pesticides (Amendment) (EU Exit) Regulations 2019 reinstates these 
provisions to ensure that current environmental standards are maintained when the 
UK leaves the EU. 

Although not specifically stated in correspondence from the Rural Economy and 
Connectivity Committee, the UKTPO also suggest that the requirement to respond 
immediately to emergencies is weakened.  As it stands emergency measures are 
enacted both at the Member State and EU level in a two tier process that will be 
inoperable after exit day. The Plant Protection Products (Miscellaneous Amendments) 
(EU Exit) Regulations 2019 amends the emergency measure provisions in Regulation 
(EC) No 1107/2009 to provide all the necessary powers to take emergency action if 
required. Where decisions are taken, there is a requirement to make updates to the 
statutory register, which gives effect to decisions, as soon as reasonably practicable.  

In practice, this could be done more rapidly in a national regime than in the EU. In the 
EU, the emergency provisions currently require consideration through the standing 
committee and may involve seeking EFSA advice, so are not in practice “immediate”.  
As matters stand, if the UK leaves the EU, EFSA will not be available to provide 
support to an independent UK regime. However, continued access to EFSA is the 
Scottish Government’s preference and will continue to be a priority in UK/EU 
negotiations. We would welcome the support of the Rural Economy Committee and 
the Scottish Parliament in making this case to the UK Government.   
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 

REGULATING PESTICIDES 

1. Name of the SI

The Pesticides (Amendment) (EU Exit) Regulations 2019 (the “Proposed SI”). 

2. A brief explanation of law that the proposals amend

This Proposed SI is made primarily using powers under the European Union 
(Withdrawal) Act 2018 in order to correct deficiencies in what will become retained 
EU law.  The Proposed SI will ensure that the Plant Protection Products (PPP) 
regulatory regime can continue to operate effectively in the event of a ‘no deal’ UK 
exit from the EU.   

The legislation amended by the Proposed SI is as follows: 

• Plant Protection Products (Sustainable Use) Regulations 2012 which
transposes Directive 2009/128/EC, establishing a framework for Community
action to achieve sustainable use of pesticides, into UK law.

• Regulation (EC) No 1107/2009 which regulates the placing of PPPs on the
market, including the approval of active substances, authorisation of PPPs,
and management of associated risks.

• Commission Implementing Regulation (EU) No 844/2012 which sets out
the provisions necessary for the implementation of the renewal procedure
for active substances, as provided for in Regulation (EC) No 1107/2009.

• Plant Protection Products (Miscellaneous Amendments) (EU Exit)
Regulations 2019 which is another of the initial statutory instruments that
makes corrections to the EU PPP regime following EU Exit.  In particular it
amends Regulation (EC) No 1107/2009 and associated retained direct
legislation governing the authorisation, marketing and use of PPPs.

• The Pesticides (Maximum Residue Levels) (Amendment etc.) (EU Exit)
Regulations 2019 which is another of the initial statutory instruments that
makes corrections to the EU PPP regime following EU Exit. In particular it
amends Regulation (EC) No 396/2005 which regulates the maximum residue
levels of pesticides allowed to remain in marketed foods.

The amendments made by the Proposed SI include revocations of various retained 
direct EU legislation which have been passed since the previous EU Exit SIs and 
will form part of retained law – related to dis-applying EU regulations giving 
decisions on active substances and maximum residue levels (MRLs) as they will 
be delivered through the new statutory register (introduced by the Pesticides 
(Maximum Residue Levels) (Amendment etc.) (EU Exit) Regulations 2019 and the 
Plant Protection Products (Miscellaneous Amendments) (EU Exit) Regulations 
2019 ) – or which have been identified as redundant.   
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It should be noted that the Scottish Parliament has already been notified regarding 
and granted consent to the Plant Protection Products (Miscellaneous Amendments) 
(EU Exit) Regulations 2019 and the Pesticides (Maximum Residue Levels) 
(Amendment etc.) (EU Exit) Regulations 2019.  The Proposed SI is consistent with 
the approach taken in the afore mentioned EU Exit SIs.  

3. Summary of the proposals and how these correct deficiencies

The EU exit amendments are technical in nature, for example changing dates tied 
to the date of EU exit to be specified in transitional provision - following the change 
in exit day to 31 October 2019 - and correcting further deficiencies that have arisen 
as a result of further EU legislation that will come into force prior to that date, as well 
as other technical amendments. They ensure that pesticide regulation continues to 
function in the UK after exit day. 

Plant Protection Products (Sustainable Use) Regulations 2012  

Amendments to the Plant Protection Products (Sustainable Use) Regulations 2012 
– in exercise of powers in section 2(2) of the European Communities Act 1972 – are
to update the identity of that regulator in respect of England and Wales and do not
impact on the Scottish regulators.

Regulation (EC) No 1107/2009 

Regulation (EC) 1107/2009 is amended to update an out-of-date reference. 

Commission Implementing Regulation (EU) No 844/2012 

Commission Implementing Regulation (EU) No 844/201, corrects an out-of-date 
reference and removes a provision which will be redundant in the context of a no 
deal exit.  

Revocations and savings: direct EU legislation 

The EU continues to make further PPP regulations that are required to be 
corrected in case of ‘no deal’.  The amendments made by the Proposed SI include 
revocations of various retained direct EU legislation which have been passed since 
the previous EU Exit SIs and will form part of retained law – related to dis-applying 
EU regulations giving decisions on active substances and maximum residue levels 
as they will be delivered through the new statutory register – or which have been 
identified as redundant.   

Transitional provisions are also included for active substance grace periods and 
MRL transitional measures which were included in the previous pesticides SIs, so 
that they cover the revoked EU legislation in the Schedule in the same way. 

EEA Agreement 

The amendments proposed to Annex 2 of the EEA Agreement revokes some 
entries which will be unnecessary after EU exit. 
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Plant Protection Products (Miscellaneous Amendments) (EU Exit) Regulations 2019 

The Plant Protection Products (Miscellaneous Amendments) (EU Exit) Regulations 
2019 insert a time limit for the expiry of existing PPP parallel trade permits  as 31st 
March 2021. It was intended that this transitional provision would extend for two 
years after exit day. Given that exit day is now 31st October the Proposed SI amends 
this date with “the date two years after” the day after exit day. Replacing the 
expected exit day date with ‘exit day’ avoids the need to make a further amendment 
if exit day is moved again. This approach is also used  in relation to transitional 
provisions for active substance approval periods for active substances that would 
otherwise expire in the first three years after exit day and for marketing of certain 
treated seeds in the UK. In these instances the transitional provisions will extend for 
three years after exit day rather than relying on a specific date.  

The Proposed SI further amends Plant Protection Products (Miscellaneous 
Amendments) (EU Exit) Regulations 2019 in response to changes to retained EU 
legislation Regulation (EU) No 844/2012 by Commission Implementing Regulation 
(EU) 2019/724. The amendments in the proposed SI are technical and nature, 
expanding on amendments which were made in the original EU Exit SI.  

There have been several active substance decisions by the EU Commission since 
the Plant Protection Products (Miscellaneous Amendments) (EU Exit) Regulations 
2019 was finalised. The proposed SI updates the Plant Protection Products 
(Miscellaneous Amendments) (EU Exit) Regulations 2019 to include the new 
decisions.  

A number of small errors are also corrected. 

The Pesticides (Maximum Residue Levels) (Amendment etc.) (EU Exit) Regulations 
2019 

The Pesticides (Maximum Residue Levels) (Amendment etc.) (EU Exit) Regulations 
2019 provides transitional provisions in relation to the date by which a person is to 
provide specified information to the competent authorities, where they were under a 
similar duty in relation to an existing MRL before exit day, and had already provided 
that information to the Commission. The date included on the transitional provision 
was premised on exit Day being 29 March 2019 and this instrument amends the 
date to reflect the change to this and account for possible future changes in exit day. 

The proposed SI also omits two specific transitional provisions which have become 
redundant as a result of further new EU legislation.  

4. An explanation of why the change is considered necessary

The amendments in the Proposed SI reflect in the main the delay in the EU Exit date 
and the introduction of EU legislation that is due to come into force prior to the 
projected exit day on 31 October 2019 and the need to make changes to dates tied 
to exit day.  The Proposed SI will ensure that the PPP regulatory regime will maintain 
standards and continue to operate effectively, by taking account of recent changes 
to EU law, revoking redundant provision, amending transitional provisions and also 
correcting minor errors. 

REC/S5/19/21/4

9



5. Scottish Government categorisation of significance of proposals

The Scottish Government considers that  the Proposed SI falls within Category A, in 
particular as the changes are technical in nature. Scottish Ministers agree that the 
changes constitute a pragmatic approach to addressing deficiencies in the 
pesticides regulatory regime arising from EU Exit, and ensure continued effective 
operation of the regime, including continued high levels of protection for human 
health and the environment. 

6. Impact on devolved areas

PPPs are a devolved matter however, where appropriate, policies and procedures 
are developed and implemented on a joint UK basis for reasons of practicality, 
efficient use of resources and ease of collaboration.  The intention is for this 
approach to continue. 

The Proposed SI, which as noted makes technical amendments, respects the 
current devolution settlement.  The Plant Protection Products (Miscellaneous 
Amendments) (EU Exit) Regulations 2019 and the Pesticides (Maximum Residue 
Levels) (Amendment etc.) (EU Exit) Regulations 2019 have already been consented 
to by the Scottish Government and as noted in the notification for those SIs they 
reflect the position of the Scottish Ministers as able to exercise functions under 
retained EU law in relation to Scotland. 

7. Summary of stakeholder engagement/consultation

This instrument is being made to preserve the functioning of the law as it stands at 
present.  The amendments are technical in nature and therefore we have not taken 
any engagement or formal consultation about these specific proposals. 

8. A note of other impact assessments (if available)

An impact assessment has not been carried out in relation to the Proposed SI as it 
is aimed at preserving the effect of the current regulatory regimes. 

9. Summary of reasons for Scottish Ministers’ proposing to consent to UK
Ministers legislation

The Scottish Ministers believe that the amendments in the Proposed SI are 
necessary to secure continuation of effective regulatory regimes.  The approach 
respects the devolution settlement and in the current circumstances where there is 
existing legislation having effect UK-wide and there is a need to prepare for a no 
deal exit from the EU, the Scottish Ministers consider that it is appropriate for the 
fixing legislation to be made on a UK-wide basis by the UK Government. 
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10. Detail how Scottish Ministers’ have had regard to the guiding principles on
animal welfare and the environment.

The directly applicable legislation which will be rolled over post-exit and related 
implementing/enforcement legislation have already been made with the guiding 
principles on animal welfare and the environment in mind.  The proposed fixes in 
the Proposed SI and earlier UK SIs adhere to the spirit of the underlying EU regime 
– no significant policy changes are proposed.

11. Intended laying date

The Proposed SI is due to be laid for sifting on 18 June 2019.  Sifting is a 
Westminster process which negative SIs go through to determine whether it is 
appropriate for the negative procedure to apply.  DEFRA have undertaken that all 
UK Exit SIs which require the consent of Scottish Ministers will not be made until 
after the consent of the Scottish Parliament is obtained.  

12. Does the Scottish Parliament have 28 days to scrutinise?

Yes. 

13. Information about any time dependency associated with the proposal

It is important that the Proposed SI is in force on the day we exit the EU in the event 
of a no deal scenario to ensure that legislation is operable in order to protect human 
health and the environment and provide continuity for businesses and consumers. 

14. Are there any broader governance issues in relation to this proposal, and
how will these be regulated and monitored post-withdrawal?

The Scottish Government is working with the UK Government and other devolved 
administrations to put in place sound governance arrangements to ensure 
transparency and accountability for decision making.  This work will be designed 
within the context of the principles, agreed by the UK Government, the Scottish 
Government and the Welsh Government on 16 October 2017, to apply to common 
frameworks.   

15. Any significant financial implications?

The Proposed SI is not expected to have any significant financial implications for 
stakeholders in Scotland. 
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